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ROAD TRAFFIC AMENDMENT (HOONS) BILL 2009 
Consideration in Detail 

Resumed from an earlier stage of the sitting.  

Clause 7: Section 78A amended � 
Debate was interrupted after the amendments moved by Ms Quirk had been partly considered.  

The SPEAKER: Order! If members have no business in this place and are not interested in this bill, might I 
suggest that they leave and take their conversations outside, otherwise people on either side of this place will not 
have the opportunity to either ask questions or hear answers. 

Mr R.F. JOHNSON: The government will not be accepting the amendments of the member for Girrawheen. 
Just before you put the vote, Mr Speaker, and in the absence of the member for Girrawheen talking on this 
amendment anymore, it is important in the interests of making this matter perfectly clear in Hansard that I 
explain a few things. 

Ms M.M. Quirk: Am I to respond? 

Mr R.F. JOHNSON: The member can if she wishes to. It is not a problem, and I would not stop her from 
talking, as she knows. Members opposite expressed some confusion about the circumstances of aggravation and 
where they were relevant. They are only relevant for determining whether a member of the police force is 
empowered to impound a vehicle for a hoon offence. Before even considering whether circumstances of 
aggravation apply, the officer must first be satisfied that a reckless driving offence or a dangerous driving 
offence has actually occurred. If the officer is satisfied that it was a reckless or dangerous driving offence, then if 
one of the circumstances of aggravation applies, the vehicle may be impounded. Each circumstance of 
aggravation is a kind of reckless, wilfully dangerous, driving conduct. The alleged offender will subsequently be 
charged with an offence of reckless or dangerous driving. From this point in time, as far as the court is 
concerned, the circumstances of aggravation have absolutely no relevance whatsoever.  

I was trying to make a number of points earlier, in the midst of many interjections, I may say, about what the 
legislation currently does and why we are trying to change it. I have said that a hoon offence is already a reckless 
driving offence. The legislation now states that it is either a reckless driving offence committed in circumstances 
of aggravation or a dangerous driving offence committed in circumstances of aggravation. I have already said 
that each circumstance of aggravation is a kind of reckless, wilfully dangerous, driving conduct. No value is 
being served in retaining the definition of �circumstances of aggravation�. It is a list that can never capture every 
kind of hoon conduct that we wish to capture. An example earlier was given of a person applying lipstick while 
travelling at 110 kilometres an hour on the freeway. I was asked whether this would be reckless driving. The 
answer is that it might be, but a police officer would have to ask himself or herself a number of questions to 
determine if it is. Firstly, is the driving conduct inherently dangerous? Secondly, if it is dangerous, is it the 
driver�s intent to drive in this dangerous manner? Thirdly, is the driving dangerous to another person? Let me 
read to members some case law that I think is very important and sets this out beautifully. In Davy v Ridge, 
which is a case cited in Tate v Arnold, Justice Brinsden said � 

� wilfulness required proof that the accused either had an actual intention to do the particular kind of 
harm that was in fact done, or deliberately did an act aware at the time he did it that the result was a 
likely consequence of his act and that he recklessly did the act regardless of the risk.  

Finally, as I tried to explain earlier, a stronger reason for doing away with the unnecessary complications 
involved with circumstances of aggravation is this: I have already said, many times now, that the circumstances 
are relevant only to whether or not a police officer may impound a vehicle. The alleged offender will not be 
charged with a hoon offence because there is no such offence. The offender will be charged with either a 
reckless driving offence or a dangerous driving offence. When the offender�s charge of reckless or dangerous 
driving is subsequently heard by a court, the court simply does not care whether the offence was committed in 
circumstances of aggravation. It only wants to determine: did the offender commit a reckless driving offence or a 
dangerous driving offence? Those are the two offences. When the offender is convicted, conviction records 
therefore do not indicate to police whether a particular reckless driving or dangerous driving conviction was 
committed in circumstances of aggravation and was therefore a hoon conviction. It is important to know whether 
it will be a second or third conviction. This is why we cannot ascertain the true extent of repeat hoon offences. 
This situation will be remedied by the government�s amendments that are before the house. 

Ms M.M. QUIRK: I commend the officers, who clearly did that work and missed their lunchtime. I thank them 
for clarifying the issues for us. If I may expand on the scenario that was given by the member for Cannington 
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today, let us assume a scenario in which someone on purpose and with intent drives through a red light at two 
o�clock in the morning. The minister indicated earlier that that may or may not be reckless driving; it would 
depend on the surrounding circumstances. If there is no circumstance of aggravation to activate this hoon 
legislation, that fellow would possibly automatically have his car impounded for reckless driving�it might come 
in as something less than reckless driving. I give the scenario that when the fellow drives through the red light, 
the surrounding circumstances are that there is not much traffic in the vicinity, but when the police officer stops 
him�I know this happens very rarely�he shows the police officer a bit of attitude and gives him a bit of lip, 
which annoys the police officer, who then says that the fellow was driving recklessly because he just missed 
another car that had to swerve to avoid his car. That would then activate the legislation. If there were prescribed 
circumstances in the legislation, it would avoid those sorts of situations. It is the lowest common denominator, 
and I am not alleging that improper conduct on the part of police happens routinely. However, human nature 
being what it is, we must protect the Western Australian community and make sure this is clear cut. We must 
also protect the officers so that they are not fumbling around having to exercise their discretion in those 
circumstances. I am very pleased that the minister has confirmed that all reckless driving offences are within the 
purview of this legislation. However, as I have said, we will persist with these amendments because our view is 
that they are very much part of the current thinking behind this legislation. By not having them, the intention of 
the legislation is very much broadened, as is also the mischief of the legislation. We will therefore persist with 
the amendments. 

Mr J.R. QUIGLEY: I am asking about these amendments and the removal of those elements, and I inquire of 
the minister, given that this was the second jurisdiction in Australia to introduce antihoon laws: is there any other 
jurisdiction in Australia that has provided for the confiscation of drivers� vehicles for intentional dangerous 
driving simpliciter?  

Mr R.F. JOHNSON: We are not actually talking about confiscation at this moment. We are talking about 
impoundment.  

Mr J.R. Quigley: Impoundment, yes. 

Mr R.F. JOHNSON: The member referred to confiscation. This clause relates to impoundment, and that is what 
is referred to in the amendment that the member for Girrawheen has moved. Confiscation is referred to further 
on.  

Mr J.R. QUIGLEY: Is there any other jurisdiction in Australia that provides for the impoundment of a driver�s 
vehicle before the driver has been convicted for an offence of intentional dangerous driving simpliciter?  

Mr R.F. JOHNSON: To be perfectly honest, I cannot answer that question because I do not know. 

Mr J.R. Quigley: I did not think that you would. 

Mr R.F. JOHNSON: My advisers do not know. Does the member know? If one asks a question, one should 
usually know the answer anyway. Obviously the member does not. 

Mr J.R. Quigley: I know the answer. 

Mr R.F. JOHNSON: Perhaps the member will tell us what the answer is. I do not think he does know.  

Mr J.R. Quigley: I know, but the public of Western Australia wants to know. 

Mr R.F. JOHNSON: The member should tell them what it is then. He can tell them the answer. 

Mr J.R. Quigley: You are the minister.  

Mr R.F. JOHNSON: The member is the �Mr Know-all� who made stupid comments yesterday or the day 
before, patronising lady drivers in our society about putting lippie on and such things, and using their mobile 
phones to text. What stupid comments to make. Why is it we have to suffer it with the member?  

Several members interjected. 

The SPEAKER: Order! member for Mindarie, you have asked a question, and I believe the minister is 
endeavouring to answer it. You might not like the answer, and many people in this place may not like it, but I 
request that it be heard in silence. 

Point of Order 

Mr J.R. QUIGLEY: It is not a point of answering the question. The minister put it to me in this public hearing 
room that I was a know-all and I would not tell the people of Western Australia what the answer was, because he 
did not know the answer.  
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The SPEAKER: Member for Mindarie, that might be your view of what has happened. Whether the minister 
decides to take an interjection is up to him. I am presuming that he has taken an interjection in that process and 
he is endeavouring to answer the question that you put to him originally. 

Debate Resumed 

Mr R.F. JOHNSON: I am aware that New Zealand, with which we have very close connections, has very 
similar laws on impoundment. However, it matters to me not at all whether other jurisdictions have laws similar 
to this. I am interested only in Western Australia, and the safety of drivers on Western Australian roads. If we 
have to bring in a law that makes it easier for our police to do their job and get these dangerous and reckless 
drivers off our roads, I will do so. I make no excuse about that at all. 

Mr J.R. QUIGLEY: The minister will agree that the definition of dangerous driving as enunciated by the High 
Court of Australia did not relate to a Western Australian case. My question therefore is: are there similar 
provisions in other jurisdictions, not necessarily to show that the minister is the toughest boy in Australia, but to 
provide a body of case law dealing with the impoundment of vehicles for the offence of dangerous driving 
intentionally? 

Mr R.F. JOHNSON: All we are saying is that it does not work under the previous government�s legislation.  

Mr P. Papalia: Based on what evidence? Is that what your adviser told you? 

Mr R.F. JOHNSON: I will not take interjections from people around the room. This is serious legislation. I do 
not mind responding to people who are actually dealing with the legislation, but I will not have this legislation 
prolonged by filibustering. If the member wants to do that, that is fine, and I promise him that I will deal with 
him in my own way next week. If the member has a real interest in this legislation, he can speak in this debate. 
Normally, only the shadow minister and one or two other people would have an interest. We want to put things 
right. There are some amendments in my name on the notice paper that fix mistakes made in the previous 
government�s legislation, and we are fixing them at the right time. There are impounding laws in New Zealand 
and Victoria for certain vehicles involved in dangerous driving offences. 

Mr T.G. STEPHENS: I am hoping that the house is as horrified as I am by the comments made by the minister 
when he tries to intimidate members of this house from contributing to the consideration in detail of this bill. I 
have been in the Parliament only a short while, but I have never seen a minister trying to frighten people out of 
the debate. 

The ACTING SPEAKER (Ms L.L. Baker): Excuse me, member. Is this a point of order? 

Mr T.G. STEPHENS: I am responding to the point that was being made. 

The ACTING SPEAKER: I am sorry, member, but you have to speak on the amendments to the clauses. 

Mr T.G. STEPHENS: In discussion of this clause, the minister has just told the house that he will not tolerate 
the engagement of all the members of the house. 

Mr R.F. Johnson: I will not tolerate filibustering and prolonging of the debate. 

Mr T.G. STEPHENS: That is not what the minister said. The minister should apologise to the house and 
withdraw what he said. 

Ms M.M. QUIRK: I refer to clause 7. The minister�s explanation for why aggravated circumstances had been 
removed was that it was of no use to the court. 

Mr R.F. Johnson: That is not what I said; don�t put words into my mouth. 

Ms M.M. QUIRK: I am sorry, but it was stated in the second reading speech that it was difficult to prove�there 
was no other time the decision for impoundment could be made; it had to be made on the roadside. Is that a 
correct interpretation of the minister said? 

Mr R.F. Johnson: The decision is to be made by the police officer, yes. 

Ms M.M. QUIRK: Our issue is that by the time the matter gets to court, and matters of proof come up with 
discussion of whether the offence is reckless driving, the car has already been impounded, probably for the 
requisite amount of time. We think that those provisions need to be there for the guidance of police, so that they 
do not range too widely in determining what is an impoundable offence. That is why we say that the 
circumstances of aggravation are there, so that everyone knows what the position is on the roadside. That is our 
issue with this. Given that impounding occurs before there is any conviction, that is where the guidance needs to 
be given to the police officers who are making the decision on the roadside. I accept that it might not be 
something that needs to be raised in the context of a court that is looking at a broader issue of reckless driving. 
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To remove those provisions, I think, is to leave a lacuna�to use the term that the Attorney General likes�in the 
way that police officers make the decision on the roadside, and a possibility that injustice can occur before things 
are effectively resolved in the court. 

Mr J.R. QUIGLEY: Am I correct in understanding the minister�s answer given earlier on advice from the 
police to mean that, if there was not just one text message but rather repeated twittering on the mobile phone and 
looking at the screen while driving along at 110 kilometres an hour on the freeway, it may constitute dangerous 
driving? 

Mr R.F. Johnson: If there is an intent to drive dangerously, yes. 

Mr J.R. QUIGLEY: Would the minister agree, therefore, that if a woman was driving down the freeway � 

Mr R.F. Johnson: Why do you have to pick on a woman? 

Mr J.R. QUIGLEY: I am completing the minister�s comment. Is it true, therefore, that if a woman was driving 
down the freeway at 110 kilometres an hour repeatedly looking in the mirror to apply her lipstick and putting on 
mascara at the same time, that may constitute reckless driving?  

Mr R.F. Johnson: It has to be dangerous to any other person and it has to be affecting their driving. It has to be 
all those things. 

Mr J.R. QUIGLEY: That is right. Would the minister agree that driving at 110 kilometres an hour in traffic 
with total disregard for or indifference to the safety of other road users, and intentionally and repeatedly applying 
makeup whilst looking in the rear view mirror could constitute dangerous driving? 

Mr R.F. Johnson: It may just constitute careless driving, but I gave a response to the member�s earlier question 
about whether it would constitute reckless driving for a person to be applying lipstick while travelling at 110 
kilometres an hour along the freeway. The answer is that it might be, but the police officer would have to ask 
himself or herself a number of questions to determine whether it is. Firstly, is the driving conduct inherently 
dangerous? Secondly� 

Mr J.R. QUIGLEY: I think the minister has answered my question. It might be. 

Mr R.F. Johnson: Secondly, if it is inherently dangerous, is it the driver�s intent to drive in a dangerous 
manner? Is it his intent? Is the driving dangerous to another person? 

Mr J.R. QUIGLEY: Yes; the baby in the back seat. It could be dangerous to the driver as well. 
Mr R.F. Johnson: I read from some case law; I do not know whether you heard. 
Mr J.R. QUIGLEY: I know that case law. 
Mr R.F. Johnson: I�m sure you do; okay. 

Mr J.R. QUIGLEY: Given that that may constitute dangerous driving, does the minister agree that the 
opposition�s concerns about a woman in such circumstances were not trivial and not filibustering, but 
legitimately raised concerns? 
Mr R.F. Johnson: If it is a wilful act, it is not trivial. You know that and I know that. 

Mr J.R. QUIGLEY: The scenario I raised was therefore not trivial. I thank the minister. I will deal with that in 
my own way next week, too. 

Mr W.J. JOHNSTON: I will ask the minister to make some clarifications. My understanding of what we are 
doing here is to lay down a clear explanation of what these clauses do, so that when they are applied after they 
are passed by this chamber and the other place, people will know what we meant. I am not convinced that the 
minister has provided a clear understanding to the police officers who will be interpreting this law. After all, we 
are taking responsibility for this from the courts and giving it to police officers. He has, in fact, done that. This is 
absolutely essential to the functioning of the Parliament. Can the minister say that a driver will�not may�have 
his car impounded if, at two o�clock in the morning, he runs a red light intentionally and there seems to be 
another car present? Will the police impound the driver�s car in that circumstance? This is the job we are 
currently occupying ourselves with, the reason that the minister is sitting at that table and the reason he is being 
paid a quarter of a million dollars. Can the minister tell us whether a driver�s car will be impounded if he is 
twittering on his mobile phone while driving on the freeway at 110 kilometres an hour? If the minister says that 
it may or may not be impounded, nobody will be any the wiser. How will a police officer know that he is acting 
in the way that Parliament intends him to act, if the minister cannot answer either of those questions with a yes 
or no to either circumstance, rather than offering an explanation? If he says that he does not know, how will the 
police officer know? I do not know what the minister is going to say, but until now he has not been able to 
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explain the circumstances in these cases. This is the very reason for consideration in detail�so that members 
know, before they vote on legislation, what its actual effect on the community will be. At the moment, all the 
minister can say to us is that it may mean this or it may mean something else. That may satisfy the minister, but 
how will it satisfy those police officers who are going about their duties on our behalf, trying to make the streets 
safer? Should they impound the car or not? Is that the intention that we are being asked to vote on? These 
amendments are designed to enable police officers to understand what it is that the Parliament wants to have 
happen. If the minister rejects these amendments, he will be rejecting a clear direction to the police and will 
make their job harder rather than easier. 

I again ask the minister about the two scenarios. Firstly, it is two o�clock in the morning; a driver intentionally 
drives through a red light and the police see the incident occur. Is that a circumstance in which the driver�s car 
will be seized? Secondly, a driver is travelling down the freeway at 110 kilometres an hour while twittering on 
his mobile phone. Is that a circumstance in which the police should impound his car�yes or no? 

Mr R.F. JOHNSON: I cannot just give a yes or no answer to the hypothetical questions the member has posed, 
but I will do my best to describe to the member what would happen in the hypothetical examples he has 
provided.  

Someone goes through a red light at two o�clock in the morning, and there are no other vehicles. A lot of people 
go through red lights unintentionally, in which case they would probably be charged with going through a red 
light, which is already a charge that the police can make. It could be careless driving or dangerous driving. It 
would be classed as reckless driving only if other vehicles were present and there was an intention on the part of 
the driver to go through the red light. 

Mr W.J. Johnston: Therefore the car would be impounded. 

Mr R.F. JOHNSON: If it was done under those circumstances, the decision would be down to the police 
officer. The officer must decide whether the person should be charged with reckless driving, dangerous driving 
or careless driving. That is what the officer must do. I have every faith in our officers� abilities to make the right 
decision, and they know exactly what to do. 

In the hypothetical situation of a person travelling down the freeway at 110 kilometres an hour, the driver would 
be picked up for speeding anyway, because the speed limit is 100 kilometres an hour; the police would pull the 
driver over. If the driver was applying lippie�I think that was the example�it would not necessarily result in a 
charge of reckless driving. 

Mr J.R. Quigley: It could, though. 

Mr R.F. JOHNSON: Not necessarily. There has to be some sort of intent in respect of dangerous driving. 

Mr J.R. Quigley: They don�t care about the safety of others. 

Mr R.F. JOHNSON: Exactly. If it was a clear freeway and someone was travelling along it at two o�clock in 
the morning at 110 kilometres an hour� 

Mr J.R. Quigley: The baby in the back is also innocent. 

Mr R.F. JOHNSON: I am trying to give members the answers they want. I have given answers to the two 
hypothetical scenarios. This is to make life easier for the police�to be able to distinguish quite clearly between 
reckless driving, dangerous driving and careless driving. There are other offences in the Road Traffic Act that 
the police can use, and they often do. Just because somebody inadvertently goes through a red light at two 
o�clock in the morning does not mean he will be charged with reckless driving if there was no intent whatsoever. 
However, if somebody runs two or three red lights, of course there is intent. He would be charged with reckless 
driving, which will come under the hoon legislation, and that vehicle would be impounded; and so it should. I 
would have thought that the opposition would agree with that. 

Mr P. Papalia: If he goes through one red light, it will not be impounded? 

Mr R.F. JOHNSON: It depends whether it was intentional and whether there are other vehicles present. There 
are factors that the police have to take into account. We want them to have the ability to be able to do things in a 
simplistic way so that they do not have to be a courtroom lawyer to work out what they are doing. They have to 
work out whether there was intent and whether a driver meant to run a red light, knowing that there was traffic 
coming the other way. If there was, I suspect that the driver would probably be charged with dangerous driving. I 
am advised that if the driving was dangerous and there was intent, it would be wilful and reckless, in which case 
it probably would come under the hoon legislation and the vehicle could be impounded. The officer has to be 
able to say that the driving was wilful and reckless. We are not out to catch somebody who, through inattention, 
has gone through a red light when there is no other traffic around. They would not necessarily be caught under 
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the hoon legislation. There are other areas of the Road Traffic Act that would catch them. They would certainly 
get a ticket if they went through a red light, as they should, whether they are caught at intersections by a police 
officer or by red light cameras.  

Mr P. Papalia: You are creating some disparity between the consequences of a definition that is to be decided 
by a police officer. The member for Cannington is trying to achieve more specific instructions to police officers 
for their benefit. 

Mr R.F. JOHNSON: Police officers know exactly what they are doing, I assure the member for Warnbro. I 
have more faith in our police officers than perhaps one or two of the member�s colleagues have. 

Mr J.R. QUIGLEY: The impounding provisions operate before conviction; is that correct? 

Mr R.F. Johnson: Yes. 

Mr J.R. QUIGLEY: Before conviction, drivers could lose their car for 28 days, and before conviction, if they 
are picked up for a second offence, their car could be impounded for three months. 

Mr R.F. Johnson: That is correct. You would not like that because you are a defence lawyer and you do not like 
the fact that a car would be impounded without the driver going to court and a court order made to impound the 
vehicle. 

Mr J.R. QUIGLEY: That was not the point. 

Mr R.F. Johnson: That is what you have said publicly before now. 

Mr J.R. QUIGLEY: That is not the point. The point is that I am now talking about the protection of the police. I 
am concerned about the minister�s lack of protection for police. A significant number of reckless driving charges 
are dismissed because the case has not been proved beyond reasonable doubt. In the circumstances of a police 
officer initially seizing a car for 28 days and subsequently seizing it for three months and the offender 
subsequently being acquitted and having suffered huge economic loss in the interim, what provision is the 
minister putting into this legislation to protect the police from lawsuits for damages? 

Mr R.F. Johnson: It would be really nice if you spoke to the amendment that your members have put up, rather 
than coming out with other stuff that you might get to in later clauses. This is what I am saying about some of 
your members just purposely wasting time.  

Mr J.R. QUIGLEY: How is asking the minister about impounding wasting time? 

Mr R.F. Johnson: You can ask me anything you like. 

Mr J.R. QUIGLEY: The minister does not want to answer the question; does he? He does not want to show that 
he has offered no protection to Western Australian traffic police in these radical laws and that he has left the 
constables who enforce these laws exposed to potential lawsuits, like Caporn and Shervill, who are exposed to 
massive lawsuits. 

Mr R.F. Johnson: Madam Acting Speaker, this is disgraceful! 

Mr J.R. QUIGLEY: What protection is there? That is the question. 

Mr R.F. Johnson: I am not going to answer your question if you are going to be stupid and go outside the 
boundaries. 

The ACTING SPEAKER (Ms L.L. Baker): Thank you, member; we have the question. 

Mr J.R. QUIGLEY: I am only asking whether the minister can tell me what protection there is for the police. 
No protection; is that the situation? 

Mr W.J. JOHNSTON: I want to ask one last question. Given that the minister is expanding the opportunity for 
impounding motor vehicles to a range of offences that would not ordinarily be regarded as hooning behaviour�
if that is his intention, as he has explained, it is completely reasonable�what is the minister�s expectation for the 
number of cars that will be impounded? At the moment the figures provided by the minister�s office were that as 
at 11 August this year there had been 1 422 first-offence seizures and 107 second and subsequent seizures. I am 
interested to know what the expectation is of the number of cars that will be impounded in future for a first 
offence and then for a second and subsequent offence. Obviously it is a critical issue in consideration of this 
matter to give a picture of how many people will be impacted by the legislation, given that the minister intends 
to take the application of the legislation beyond hoon drivers. 

Mr R.F. Johnson: The figure the member quoted is wrong in relation to hoon drivers. He quoted 1 400 and 
something, I think. 
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Withdrawal of Remark 

Mr W.J. JOHNSTON: That is a misrepresentation. The minister said that I was wrong in the figures I quoted. 
That is absolutely untrue. The minister should be asked to withdraw that remark because it is not true. 

Mr R.F. Johnson: When was that a point of order? 

Debate Resumed 

Mr R.F. JOHNSON: Correct me if I am wrong, but did the member for Cannington say that the figure was 
1 400 and something? 

Mr W.J. JOHNSTON: Well � 

Mr R.F. JOHNSON: Sit down! The member cannot stand and speak; he can do it by way of interjection. 

Mr W.J. Johnston: Okay, if the minister is going to take the interjection. 

Mr R.F. JOHNSON: What did it say underneath that? 

Mr W.J. Johnston: It refers to Brian Cowie, acting inspector, police liaison, Minister for Police; Emergency 
Services; Road Safety, 2009 to date, first offence 1 422 and second and subsequent offence 107.  

Mr R.F. JOHNSON: Those are car impoundments. That is the number of cars that were impounded for this 
month under the previous government�s legislation. 

Mr W.J. Johnston: Yes, that is the point I am asking about. 

Mr R.F. JOHNSON: I think it was 900. The number of hoon ones to date � 

Mr W.J. Johnston: You are expanding the range of offences for impounding a car. 

Mr R.F. JOHNSON: No, we are not. 

Mr W.J. Johnston: Yes, you are. That is the whole purpose of the legislation. 

Mr R.F. JOHNSON: No, we are impounding for longer. We are not happy with the previous government�s 
weak-kneed 48 hours. The previous government was dragged kicking and screaming to make it seven days; we 
are making it 28 days. 

Mr W.J. Johnston: No, you are changing it. 

Mr R.F. JOHNSON: Then we are making a second offence of hooning. 

Mr W.J. Johnston: This is unbelievable; you don�t understand your own legislation. This is the whole point of 
the debate. 

Mr R.F. JOHNSON: The member for Cannington should stand and speak because I do not think he knows what 
he is talking about. 

Mr W.J. JOHNSTON: We have just been having a debate in the consideration in detail stage about the very 
fact that the minister is expanding the range of opportunities for the state, the Crown, to seize people�s motor 
vehicles. 

Mr R.F. Johnson: Correct. 

Mr W.J. JOHNSTON: Therefore, when the minister stands and says that he is not expanding the range of 
offences, he is wrong. 

Mr R.F. Johnson: No, I did not say that. 

Mr W.J. JOHNSTON: The minister got it wrong. 

Mr R.F. Johnson: I said that the number you quoted included unlicensed drivers. What I am telling you is that 
of course we are expanding it, in relation to hoon offences. 

Mr W.J. JOHNSTON: It is very entertaining to read these very interesting and very eloquent contributions that 
the minister makes, because they are stupid! He cannot stand in this place and say one thing and then another. It 
reminds me of the contribution of the Premier to the debate on the Treasurer�s Advance Authorisation Bill: he 
has simply got it wrong. 

The ACTING SPEAKER: I ask the member to keep the debate to the clause. 
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Mr W.J. JOHNSTON: I was. I was drawing an analogy between the minister�s behaviour and the Premier�s. 
This is a government with a pattern of behaviour. The minister just does not understand what he is doing. I will 
go back and ask the question again and perhaps his advisers can get him to answer it correctly, because he has 
not answered it correctly yet. What I want to know is very simple: the minister is expanding the range of 
offences in which the Crown will be eligible to seize the motor vehicles of citizens. 

Mr R.F. Johnson: The simple answer is yes. 

Mr W.J. JOHNSTON: That is good. Now answer the real question. Now that it is acknowledged that the 
minister got it wrong � 

Mr R.F. Johnson: Wasn�t that a real question? 

Mr W.J. JOHNSTON: That was just a cover-up up for the minister�s incompetence when he stood and made a 
fool of himself. Now we are going to the question. The question is: how many citizens are expected to have their 
car seized by the Crown under this expanded authority? How many is it expected will be seized for a first 
offence and how many for a second offence? What is the expectation? What is the planning? What is the 
thought? What is the expectation of the police? What is the advice the minister has received? How many citizens 
will now have their property seized by the Crown under this expanded range? 

Mr R.F. JOHNSON: This has nothing to do with the amendments that we are talking about at the moment, but I 
am happy to oblige. 

Ms M.M. Quirk: It has. 

Mr R.F. JOHNSON: No, it has not. The opposition is asking for an estimate of the number of vehicles that are 
likely to be impounded. 

Ms M.M. Quirk: If we don�t ask it now, we will ask it later. Just get it over and done with! 

Mr R.F. JOHNSON: Does that mean the member will give it a break and let us get on with something more 
sensible? I am happy to tell members what is estimated, but that has nothing to do with the amendment that the 
member for Girrawheen �  

Mr W.J. Johnston: Yes, it does�it goes to the heart of it. 

Mr R.F. JOHNSON: Let me give members the estimate. The estimate for just hoon offences�first, second and 
third offences�is something like 4 100. The estimate that has been put down for a whole year is 4 150. 

Mr P. Papalia: We currently have about only 1 400 or so. 

Mr R.F. JOHNSON: No. The member is getting confused again; he is talking about unlicensed drivers�
vehicles that have been impounded�that is the confusion. I am talking about hoon offences. 

Mr P. Papalia: My mistake. 

Mr R.F. JOHNSON: That is okay. 

Mr W.J. Johnston: But, minister, all of these are hoon offences because it is in the main bill. 

Mr R.F. JOHNSON: For goodness sake! Perhaps my very good friend and colleague the former Minister for 
Police and Emergency Services might like to put the member straight, because he understands what I am talking 
about even if the member does not. He might like to make it clear so that we can get on with this legislation. 

The DEPUTY SPEAKER: I give the call to the member for Balcatta. 

Point of Order 

Ms J.M. FREEMAN: I am wondering whether the document the minister was reading from will be tabled. 

Mr R.F. Johnson: We do not table stuff in consideration in detail; only in the house. 

The DEPUTY SPEAKER: Members, just hold it a minute. I have given the call to the member for Balcatta. 

Ms J.M. FREEMAN: I called a point of order. I was wondering whether that document the minister was 
reading from, which I understand is an official document, will be tabled. 

The DEPUTY SPEAKER: Is the member requesting it be tabled as an official document? 

Ms J.M. FREEMAN: I request that it be tabled as an official document. 

Mr R.F. JOHNSON: I do not mind tabling the document�it is simply estimates�but, at the end of the day, I 
do not think it will do the member much good. However, I will table it. 



Extract from Hansard 
[ASSEMBLY - Thursday, 13 August 2009] 

 p5965c-5989a 
Speaker; Mr Rob Johnson; Ms Margaret Quirk; Mr John Quigley; Mr Tom Stephens; Mr Bill Johnston; Ms 

Janine Freeman; Mr John Kobelke 

 [9] 

[See paper 1186.] 

Debate Resumed 

Mr J.C. KOBELKE: I appreciate that we have ranged fairly far and wide, but I want to come back to the actual 
amendment before the house that relates to circumstances of aggravation. The questions I want to ask the 
minister are a bit technical and relate to the breadth of capture for the offence of �impounding offence (driving)�. 
I am not worried about people driving without a licence; I just want to concentrate on impounding offence 
(driving). What I want is partly for my own clarification, because the situation is a little vague, but I also want it 
on the record so that we might be clearer as to what the effect of the changes will be, because if we look at the 
sections that are captured, we find that the bill is reducing them. Therefore, a simplistic and potentially wrong 
view would be that the government is narrowing the cases in which vehicles will be impounded under 
impounding offence (driving). By way of interjection, does the minister accept what I am saying? 

Mr R.F. Johnson: No, because we are broadening it. 

Mr J.C. KOBELKE: I am saying that in effect the government is, but in terms of the number of offences being 
captured, the bill is reducing the number. Is that correct? 

Mr R.F. Johnson: Under today�s figures � 

Mr J.C. KOBELKE: I am not talking about the numbers; I am just talking about the sections of the act that 
apply. 

Mr R.F. Johnson: We are not covering section 61, if that is what the member is referring to. 

Mr J.C. KOBELKE: Therefore, the bill is actually reducing the number of sections. Perhaps I will just go 
through it. 

Mr R.F. Johnson: Technically � 

Mr J.C. KOBELKE: I am dealing with the technicalities. I am not suggesting that the government will 
impound fewer vehicles. However, I am saying that the number of sections that now apply will be reduced. I will 
go through them and get an explanation of those because under the current Road Traffic Act, impounding 
offence (driving) is split into two sections. One section requires circumstances of aggravation�which is the 
amendment before us, which is why I am speaking to that�and the other does not. Therefore, if I deal firstly 
with those offences that do not require circumstances of aggravation because section 60(1a) and section 
60(1b) � 

Mr R.F. Johnson: They will remain because they are part of reckless driving. 

Mr J.C. KOBELKE: No, that is what I am coming to. I want to get it on the record and make this absolutely 
clear. The minister is using one section to cover offences that may previously have been caught under a different 
section, so I am not saying that the government is narrowing who will be caught, but the means by which the 
government will be doing it is changing, and that is what I want clarified. 

Mr R.F. Johnson: It is the same section, but they are different subsections. 

Mr J.C. KOBELKE: Let me explain what I understand the current provisions are and how they will vary with 
the changes that are being made. This is where the circumstances of aggravation come in. Under the current act, 
if it is under section 60(1a), which is a speed of 155 kilometres an hour, or section 60(1b), which is a speed of 
more than 45 kilometres an hour over the limit; or under section 62A, which deals with excessive noise or 
smoke, we are dealing with offences without aggravation, and in the amendment the minister has made, it will go 
to sections 60 and 62A, so it will capture all of section 60. Therefore, section 60 is not dropping out and section 
62A is captured in exactly the same way.  

I come back now to the first part of the existing definition of impounding offence (driving), which covers section 
59, dangerous driving causing death or injury, and section 59A, dangerous driving causing bodily harm. They 
are to disappear under the bill, so they will not be caught. Therefore, the implication is that under the amended 
section 60, which covers reckless driving, the government will capture an offence that would be dangerous 
driving causing death or bodily harm. Am I correct in my understanding? 

Mr R.F. Johnson: It is very technical � 

Mr J.C. KOBELKE: I will come down to the simple form: I am assuming and accepting that the bill will 
reduce the number of sections by which people will be captured for hoon driving, but that with the extension of 
section 60 and by in part removing the circumstances of aggravation, the government intends to still catch people 
committing the same offences. Is that basically what the government seeks to do? 
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Mr R.F. JOHNSON: My advice is that it will be captured in a different section. 

Mr J.C. Kobelke: It is transferring to another section? 

Mr R.F. JOHNSON: That is what I am led to believe. 

Mr J.C. Kobelke: If the minister tells me the section, I can look it up. 

Mr R.F. JOHNSON: Dangerous driving in circumstances of aggravation is a hoon offence, but all 
circumstances of aggravation are wilful; therefore, it makes dangerous driving reckless for the purposes of 
impounding. We are talking about impounding, obviously. I hope that helps the member. 

Mr J.C. KOBELKE: The explanatory memorandum�I assume that I am not misrepresenting it�states � 

These amendments will simplify the definition of what constitutes a �hoon� offence by providing that it 
is an offence against either section 60 or 62A, both of which involve wilful conduct. 

When the amendments are put in, will a hoon offence be caught under any other section of the Road Traffic Act, 
or will it only be under sections 60 and 62A? 

Mr R.F. Johnson: Only under sections 60 and 62A. 

Mr J.C. KOBELKE: When these amendments are in place, drivers will only be caught for a hoon offence, 
which is technically an impounding offence (driving), if it is covered by sections 60 and 62A. Therefore, it will 
no longer be covered by section 59, dangerous driving causing death or injury, or section 59A, dangerous driving 
causing bodily harm, because the minister intends that reckless driving can capture those. Is that correct? 

Mr R.F. Johnson: If somebody is caught driving dangerously and causes grievous bodily harm or death, then 
that driver�s vehicle will be impounded anyway for forensic examination�not under the hoon laws as such.  

Mr J.C. KOBELKE: Say, bodily harm, which again has been taken out?  

Mr R.F. Johnson: Yes, bodily harm or death. Those vehicles would be impounded immediately for forensic 
analysis. That would not be under the hoon laws� impounding legislation.  

Mr J.C. KOBELKE: I am right then in the proposition I am putting to the house that the minister is reducing 
the number of sections but in no way intending to reduce the offences that will be caught, because they will now 
be caught under section 60. Under the present act, section 60 is sub-split into section 60(1), which is reckless 
driving, and section 61, which is dangerous driving, requiring aggravation. Section 60(1a) and (1b) does not, but 
the minister is lumping them all together as section 60. The matter before the house is whether there should be 
aggravation. That is what I am getting at.  

Mr R.F. Johnson: That is the amendment that the member for Girrawheen put forward.  

Mr J.C. KOBELKE: That is the amendment before us and that is what I am seeking to debate. The issue is that 
the minister is seeking to remove the circumstances of aggravation that the amendment is seeking to put in.  

Mr R.F. Johnson: Correct.  

Mr J.C. KOBELKE: What I am trying to get a clear understanding of is this: when we move from the current 
structure regarding the impounding offence to the new structure, the minister is acknowledging that the actual 
sections covered are reduced. If there is a situation in which a driver causes an accident that causes bodily harm, 
currently he would be captured under section 59A, but also circumstances of aggravation. That goes to things 
such as perhaps racing � 

Mr R.F. Johnson: That might apply.  

Mr J.C. KOBELKE: Just as an instance�whereas now we would have to catch them with reckless driving.  

Mr R.F. Johnson: Which we would, because, if they are racing, that is reckless.  

Mr J.C. KOBELKE: Again, as the member for Mindarie said, we would have to prove that in a court. 
Hopefully, we would be effective in capturing that person under the legislation. However, a case could 
potentially be made that the person might have been, say, racing, but that it was not reckless. That is stretching it, 
but that is the problem we have when the matter goes to a court, and the court wants to have that proved beyond 
reasonable doubt.  

Mr R.F. Johnson: The car would have been impounded under those circumstances.  

Mr J.C. KOBELKE: So is the minister saying that in all cases in which there is bodily injury, the car is 
impounded?  

Mr R.F. Johnson: No, that is not what I am saying. Do not try to trick me.  
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Mr J.C. KOBELKE: I am assuming the car would not always be impounded. 

Mr R.F. Johnson: Under normal circumstances, if a vehicle is used in an offence that causes bodily harm or 
death, the vehicle would be taken by the police and impounded�not under the impounding part of the hoon 
legislation but impounded for forensic analysis. The member knows that and I know that.  

Mr J.C. KOBELKE: I thank the minister.  

Mr R.F. Johnson: It is a pleasure. 

Mr W.J. JOHNSTON: I draw the Deputy Speaker�s attention to the state of the house.  

[Quorum formed.] 

Amendments put and a division taken with the following result � 
Ayes (24) 

Ms L.L. Baker Mr J.C. Kobelke Mr A.P. O�Gorman Mr T.G. Stephens 
Ms A.S. Carles Mr F.M. Logan Mr P. Papalia Mr C.J. Tallentire 
Mr A.J. Carpenter Ms A.J.G. MacTiernan Mr J.R. Quigley Mr A.J. Waddell 
Mr R.H. Cook Mr M. McGowan Ms M.M. Quirk Mr P.B. Watson 
Ms J.M. Freeman Mrs C.A. Martin Mr E.S. Ripper Mr B.S. Wyatt 
Mr W.J. Johnston Mr M.P. Murray Ms R. Saffioti Mr D.A. Templeman (Teller) 

Noes (28) 

Mr P. Abetz Dr E. Constable Dr G.G. Jacobs Mr C.C. Porter 
Mr F.A. Alban Mr M.J. Cowper Mr R.F. Johnson Mr D.T. Redman 
Mr C.J. Barnett Mr J.H.D. Day Mr A. Krsticevic Mr A.J. Simpson 
Mr I.C. Blayney Mr J.M. Francis Mr W.R. Marmion Mr M.W. Sutherland 
Mr J.J.M. Bowler Mr B.J. Grylls Mr P.T. Miles Mr T.K. Waldron 
Mr T.R. Buswell Dr K.D. Hames Ms A.R. Mitchell Dr J.M. Woollard 
Mr V.A. Catania Mr A.P. Jacob Dr M.D. Nahan Mr J.E. McGrath (Teller) 

            

Pairs 

 Mrs M.H. Roberts   Mr I.M. Britza  
 Mr J.N. Hyde   Mr G.M. Castrilli  
 Mr M.P. Whitely   Mrs L.M. Harvey  

Amendments thus negatived.   
Mr C.J. TALLENTIRE: I have been wanting to ask the Minister for Police for some time to respond to a 
specific issue regarding this clause, to do with � 

Mr R.F. Johnson: Noisy mufflers? 

Mr C.J. TALLENTIRE: Exactly. 

Mr R.F. Johnson: I have an answer for the member for Gosnells. 

Mr C.J. TALLENTIRE: It does need to be included in the definition. This was the perfect opportunity to 
ensure it was in the definition of �hooning�, as well as the related matter of rapid acceleration. 

The DEPUTY SPEAKER: Which line is the member for Gosnells referring to?  

Mr C.J. TALLENTIRE: I am speaking to clause 7, lines 27 and 28. Those lines are related to the impounding 
offence and refer to what constitutes an offence under section 60 or section 62A. Section 62A of the Road 
Traffic Act lists the sorts of offences covered, and at the moment they do not include excessive noise from the 
vehicle; they include only excessive noise made with one or more of the vehicle�s tyres. In my electorate, people 
are very concerned by the noise that comes from the actual engine, not just the tyres. 

Mr R.F. JOHNSON: I already have the answer for the member, because I know he has a concern about it. What 
he is talking about is a nuisance to many, many people; I accept that. It is particularly a nuisance during the 
hours of darkness when people, including children, are trying to get to sleep and some hooligan starts making 
noise with either a motorbike or a car with a noisy muffler, which are technically not legal on our roads. They 
can be captured by two areas, although not under the hoon offences. They would be caught under section 255 of 
the Road Traffic Code 2000, which states � 

A person shall not drive a vehicle, in such a manner as to create or cause any undue or excessive noise, 
or smoke. 
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That offence attracts three demerit points, and a penalty of two penalty units, which equates to $100. The police 
can also put a sticker on a vehicle, which means that that vehicle would have to have the offensive muffler taken 
off, and then it would have to go over the pits with a legal muffler. Once the examiners were satisfied, the person 
could drive that vehicle home after filling in the necessary paperwork. But what can happen is that, once they get 
it home, they may take the legal muffler off and put the illegal one back on; I am sure that has happened.  

I am happy to talk to my colleague the Minister for Transport, who has carriage of the vehicle registration area�
it has nothing to do with the police at all�to see whether some record can be kept on a database. If somebody, 
for instance, continually gets pulled in for making a lot of noise because of an illegal muffler, and continually fix 
it so that they are able to take it away from the vehicle inspection centre and then go home and put the illegal one 
on, something needs to be done about it. I accept that wholeheartedly, but I cannot do it under the hoon 
legislation. It is out of the scope of this bill and has to come within both areas, not only the Road Traffic Code, 
but also the vehicle standards regulation, which is what Hon Simon O�Brien deals with. I am happy to pass that 
on to him and let him know and to ascertain whether something can be done. They are offences and they can be 
dealt with, but not under the hoon legislation. 

Mr C.J. TALLENTIRE: I thank the minister for that response, but I would like to hear a final comment from 
him on this subject. Does he not accept that these sorts of offences are considered by the broader community to 
be hoon offences of the very first order?  

Mr R.F. JOHNSON: The member is asking for something of an opinion, and my opinion is that they are 
extremely annoying offences. I suggest that the only way it could be encompassed within the hoon legislation is 
if, apart from having a really noisy illegal muffler, they did zero to 60 kilometres an hour in a very short space of 
time because they have a real sporty, souped-up hotrod; spun their wheels at the same time; and caused rubber to 
be left on the road. 

Mr C.J. TALLENTIRE: Then it is covered.  

Mr R.F. JOHNSON: That comes under the hoon legislation. 

Mr C.J. TALLENTIRE: But that is really the case.  

Mr R.F. JOHNSON: What I have just described to the member is considered more reckless and more 
dangerous than just having a noisy muffler. A noisy muffler is annoying. By spinning car wheels and causing 
rubber to be on the road, a driver is technically driving somewhat recklessly and could lose control very easily; 
just having a noisy muffler will not cause that to happen. That is why it is not encompassed in the hoon 
legislation. 

I accept what the member says and I agree with him, inasmuch as it is an extreme nuisance to decent people, and 
we will have to deal with that. 

Mr C.J. TALLENTIRE: A rapid acceleration from zero to 60 kilometres an hour and going around a corner at 
high speed is also reckless driving, but it is not covered by this legislation. That is hoon behaviour, but it is not 
considered to be breaking the law as it is framed now.  

Mr R.F. JOHNSON: It is if they are spinning their wheels and leaving rubber on the roads. 

Mr C.J. TALLENTIRE: No; forget about the spinning wheels, because they often do not spin the wheels. They 
just accelerate extremely quickly in confined spaces on suburban streets. 

Mr R.F. JOHNSON: Provided they drive within the speed limits in that distance, they are not breaking the law. 

Mr C.J. TALLENTIRE: But it is dangerous driving. 

Mr R.F. JOHNSON: In the member�s view, it is, but it has to be proved that it is dangerous driving. If they 
drive under the speed limit, it is very hard to prove that it is dangerous or reckless driving. But if they do things 
like spin their wheels, accelerate rapidly and swerve about a bit, that is hoon behaviour; that is dangerous. If they 
simply go straight, it is very difficult to prove otherwise. 

Clause put and passed. 

Clause 8: Section 78C amended � 

Ms M.M. QUIRK: My proposed amendment deals with what happens if someone does not comply with a 
surrender notice. Under the proposed legislation, a police officer will be able to, without warrant, attend at 
premises where he believes a vehicle may be and either seize the vehicle and/or the keys at those premises. The 
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opposition can see no good and compelling reason why an officer should not obtain a warrant before doing that; 
it is not an onerous task.  

Provisions in legislation dealing with entry into private property without a warrant should be very limited. There 
should be few occasions that that would be necessary, such as when there are some exigencies, some life-
threatening situations and the evidence may be destroyed and so forth. We can see very little merit, given that 
there are already many incursions on people�s fundamental rights in this legislation, in the argument that a police 
officer cannot have a warrant to obtain this property. It is not an onerous endeavour; in fact, police officers 
obtain warrants every day of the week. They swear that they have reasonable suspicion to believe that on 
premises at X street in Y suburb material will be found, or, in this case, property will be found that is subject to 
an order under whatever and that they wish to enter the property to seize the material in accordance with a 
surrender order. I do not know why that cannot be done. If it is to make the life of police officers easy, fine. 
However, it is a fundamental basis of common law that a person�s home is his castle and only in exceptional 
circumstances should an entry be made without a warrant. I would like the minister to outline why an entry 
without a warrant is necessary. 

Mr R.F. JOHNSON: The amendment that follows the member�s, which is in my name, is predominantly her 
amendment.  

Ms M.M. Quirk: It is still without a warrant. 

Mr R.F. JOHNSON: Yes, but that is the issue the member raised at the briefing. I have tried to cover what she 
is concerned about, but now the member wants more and more. I am sorry, but I will not agree to the member�s 
amendment. The member asks me why and I will tell her. In the time that it took for police officers to obtain a 
warrant, some people would try to secrete their vehicle. There is no question about that. We do not want that to 
happen. Those people have an obligation by law to give up their vehicle. It makes more sense to us that 
policemen can go onto premises to get a vehicle. There would already be an order that the vehicle was to be 
confiscated. As far as I am concerned, that is good enough for the police to retrieve the vehicle. The member�s 
amendment is an unnecessary belt and braces job. Providing a police officer has reasonable grounds to believe 
that a vehicle is on the premises, the officer should be able to go onto the premises to get it. I was not going to 
accept the member for Girrawheen�s original amendment, which I have put in my name, because I thought I was 
helping her to some extent. 

Ms M.M. Quirk: It goes some of the way. 

Mr R.F. JOHNSON: Let me put it this way: I did it in good faith because that is what the member said she 
wanted, but I am not prepared to accept her new amendment, if I may call it that. I am happy to move my 
amendment once her amendment is defeated, which it will be. 

Ms M.M. QUIRK: The minister seems to infer that obtaining a warrant is a particularly onerous process. What 
is the minister�s understanding of what is involved in obtaining a warrant? Is the minister or are his advisers 
aware of situations in which police officers have gone to the wrong premises? 

Mr R.F. JOHNSON: Two police officers could go to try to secure a vehicle. If the individual could say no, that 
they had to come with a warrant, and that is it, one police officer would have to be left on the premises to try to 
ensure that the vehicle was not secreted. I do not think that is worthwhile. There will be a court order that says 
the vehicle should be surrendered. There will also be a surrender notice that the police will issue to the person. I 
have enough faith in our police to believe that they will go to a premises and do their job properly to retrieve a 
vehicle, which they have an obligation to do, providing they have good and reasonable grounds to believe that 
the vehicle is on the premises. That is why I have agreed to the member�s original amendment, which is in my 
name now. I would not have had it drafted, but I have agreed to it to try to be helpful in good faith because that is 
what the member wanted then. The member has now moved the goalposts further. 

Ms M.M. Quirk: I have not. The minister was not at the meeting and does not know what I said.  

Mr R.F. JOHNSON: I have a good record of what the member said. 

Ms M.M. Quirk: I certainly said that there needed to be reasonable grounds and that ideally there should be a 
warrant. By way of interjection, I did ask what the minister�s understanding is of the process to obtain a warrant. 
What process do the police have to go through? 

Mr R.F. JOHNSON: They will not have to under this legislation. 

Ms M.M. Quirk: I want to ask, because the minister is saying that what militates against having a warrant is that 
it is very time consuming and complex. I would like to know the minister�s understanding of what is involved in 
obtaining a warrant. 
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Mr R.F. JOHNSON: The member knows full well what it is and is asking a rhetorical question. 

Ms M.M. Quirk: You told us it is complex, and I would like to know. 

Mr R.F. JOHNSON: The member is obviously trying to catch me out in some way. The member knows as well 
as I do that a police officer � 

Ms M.M. Quirk: I know better than you. 

Mr R.F. JOHNSON: I am sure the member does. She is a lawyer and I am just a simple human being. She is a 
smart lawyer who should know more about the law than I do. However, I have carriage of this legislation. The 
member and I both know that police officers would have to go to a justice of the peace to obtain a warrant. They 
would have to explain to a JP that they had reasonable grounds to believe that a vehicle was on the premises, an 
offence had been committed and blah, blah, blah. They would have to do all that to obtain a warrant. Those 
police officers would be spending a lot of time doing that when, in my view, they should be getting on with 
fighting crime, doing their job, getting the vehicle off the road and stopping somebody from hiding it somewhere 
or perhaps even trashing it. I will not get political and say various other things. I am simply saying in good faith 
that I think the member wants too much. I am not prepared to go that far. I am offering up something here that I 
think is what the member said would be a fallback position. May I suggest she might want to accept it in the 
manner in which I put it forward to her. 

Ms M.M. QUIRK: I accept that the minister�s amendment will probably be the one that gets up, but I need to 
put this on record. The minister might not be aware but it is the law that if, for example, officers enter a premises 
and find evidence of other offences, they can seize the evidence. That is where I think the issue comes into play. 
Seizing a car is almost a quasi civil matter. Now officers could enter a premises without a warrant. I certainly 
know from my experience that police have been known to use traffic laws as a pretext for other investigations. I 
am concerned that there will be, not a loophole, but a green light so that officers can say they are going on to 
premises without a warrant, purportedly in execution of a surrender notice � 

Mr R.F. Johnson: They would have to have a surrender notice for the vehicle. 

Ms M.M. QUIRK: If it is a person of interest in other investigations, what a great excuse. 

Mr R.F. Johnson: The member is really getting into hypothetical situations now. She is saying that she does not 
trust our police officers. 

Ms M.M. QUIRK: If the drug squad and police in other areas of the police service can get a search warrant, I do 
not see why police cannot be properly authorised to enter private property. Is the minister telling me that police 
are never mistaken, that they never get the address wrong and that they never enter a premises and realise they 
have gone to the wrong property? I think not.  

Mr R.F. Johnson: We are all human. 

Mr W.J. JOHNSTON: This may not be an issue, but in the minister�s proposed amendment, which I understand 
is effectively a foreshadowed amendment, and in the principal bill, reference is made to a member of the police 
force. I am not quite sure, because as I understand it, it is no longer called the police force. I understand it now 
refers to itself as Western Australia Police. 

Mr R.F. Johnson: It is called the police force under the Police Act. 

Mr W.J. JOHNSTON: That was the issue I was raising. 

Mr R.F. Johnson: Very important! 

Mr W.J. JOHNSTON: It would be if it was another error in the minister�s bill. Where the bill refers to seizing 
keys, is it all the keys or some of the keys? 

Mr R.F. Johnson: It refers to the keys that enable the vehicle to be taken. 

Mr W.J. JOHNSTON: I understand that, but the point I am making is: how do the police know how many sets 
of keys exist? Is it an offence, for example � 

Mr R.F. Johnson: They will need only one set of keys to be able to take the vehicle away. 

Mr W.J. JOHNSTON: It is not clear what the minister is expecting the police to do. He is saying �seizing the 
keys�, which is plural. I am trying to ascertain whether he is saying that they need to seize all the keys for that 
vehicle or only one key to provide for the vehicle to be moved. 
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Mr R.F. Johnson: Does the member realise that seizing the keys was actually in the previous government�s 
legislation? We are adding the provision that the police need to have reasonable grounds. We are actually 
making it a bit harder for them. 

Mr W.J. JOHNSTON: Actually, minister, we are referring to a provision that the government is introducing. It 
is a new provision.  

Mr R.F. Johnson: The provision is already there to seize the keys.  

Mr W.J. JOHNSTON: I am terribly sorry, but we are actually talking about an amendment the minister is 
introducing to the bill. 

Mr R.F. Johnson: We are supposed to be talking about the amendment from the member for Girrawheen.  

Mr W.J. JOHNSTON: As I have described it�I have not been corrected�we are dealing with what is 
effectively a foreshadowed amendment to the words that the minister has included in the principal bill. 

Mr R.F. Johnson: We should not be discussing the foreshadowed amendment; we should be discussing the 
amendment now before the house.  

The SPEAKER: Member for Cannington, the minister is describing the process accurately. Until he brings his 
amendment before the house, we effectively cannot deal with it. The member for Girrawheen has returned, and I 
need to seek confirmation from her whether she will move the amendment to clause 8 that stands in her name. 

Ms M.M. QUIRK: I move � 

Page 6, after line 15 � To insert � 

(5) In section 78C(4) delete �without warrant� and insert: 

with a warrant issued under section 42 of the Criminal Investigation Act 2006  

Thank you, Mr Speaker; I should have moved that earlier. 

Amendment put and negatived. 

Mr R.F. JOHNSON: I move �  

Page 6, lines 16 to 20 � To delete the lines and substitute � 

(5) Delete section 78C(4) and insert: 

(4) If a member of the Police Force reasonably suspects that the keys to a 
vehicle referred to in subsection (3)(ba) or (b) are, or the vehicle is, in any 
premises, the member may, without a warrant, at any time, enter the 
premises for either or both of the following purposes � 

(a) seizing the keys; 

(b) driving, towing or otherwise conveying the vehicle to a place where 
the vehicle is to be stored. 

I have written down the side of my piece of paper �Quirk amendment�, because I attribute this amendment 
predominantly to the member for Girrawheen. 

Ms M.M. Quirk: Thank you, minister. 

Mr R.F. JOHNSON: I try to do justice when it is due, and to pay a compliment when it is due. Although I did 
not think this amendment was completely necessary, I did not want to be completely negative to the member. 
This is predominantly the amendment flagged by the member for Girrawheen during the briefing that I arranged 
for her. I hope that we will not waste too much time discussing this, because it is the member�s original 
amendment. 

Ms M.M. Quirk: We will accept the amendment, so you can just move it and we can move on. 

Mr R.F. JOHNSON: I have moved the amendment, so now it can be put. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 9 and 10 put and passed. 

Clause 11: Section 79 amended � 
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Ms M.M. QUIRK: I move � 

Page 7, lines 23 to 27 � To delete the lines and insert � 

previous offender means a person who has previously been convicted of an impounding 
offence (driving); 

Mr R.F. JOHNSON: The government does not agree with this amendment. We believe that there are instances 
in which a person has been caught hooning in a vehicle, and the vehicle has been impounded, and before the 
matter goes to court the person is caught hooning a second time. The police keep quite clear records, and if 
someone is behaving in that manner, we believe that that person should be treated as a second offender when it is 
the second case of hooning. We believe it is a deterrent against people committing a second hoon offence. At the 
moment, a person is caught for an offence and the vehicle is impounded for seven days, but the case may take 
longer than that to get to court. If the vehicle has been impounded for seven days, and the driver picks up the car, 
but commits another hoon offence within a day or so, even though the first case has not reached the court, the 
government believes that this still constitutes a second offence of hooning. This is why we will not accept the 
amendment moved by the member for Girrawheen. I personally think this is a serious road safety issue, and I 
want to get those people of the roads. I am not prepared to wait what could be sometimes three or four months 
for somebody to come before a court and be convicted of that initial hooning offence before being deemed a 
previous offender. The government will not accept the amendment. 

Ms M.M. QUIRK: This is really the nub of this legislation. It is a fundamental tenet of our legal system that an 
accused is innocent until proven guilty. We regard this legislation as so offensive because people can effectively 
be charged with two offences and convicted of neither, and be exposed to the greater extended impounding 
period as a so-called second offender before even one of those matters is determined in a court. I know there was 
one instance�I think it was last year�in which this very situation occurred. Someone committed a second 
offence before the first offence had been dealt with, and the minister made some commitments that he would 
change that. However, I think this is merely throwing the baby out with the bathwater. If it is a question of 
matters not being brought to court quickly enough, that is a whole different issue. We are effectively throwing 
out years and years of jurisprudence and saying that someone who has not been convicted will be treated as 
though he or she has been convicted, not only once but twice. That is highly offensive, and it will drag a lot more 
people into the net. I do not believe the extension is in any way warranted. I believe that the community 
generally would be quite disturbed if this occurred. 

Mr R.F. JOHNSON: The previous government probably started the ball rolling last year when it increased the 
first impounding period to seven days and the second to 28 days. 

Ms M.M. Quirk: At least they had to be convicted. 

Mr R.F. JOHNSON: No, they did not. The previous government increased the period of impoundment before a 
person had even been convicted.  

Ms M.M. Quirk: We did not treat them as being previous offenders; that is the issue. 

Mr R.F. JOHNSON: They could easily be treated as previous offenders. However, the previous government 
started the ball rolling, so I think the member is walking on thin ice in criticising me for toughening up on these 
hoons who disrupt our society. As I said, there is probably a philosophical difference between the member and 
me in this area. I have more concern about innocent road users, and I want to get these hoons off the roads. I 
want their vehicles impounded for a longer period of time. Even if they have not yet been to court, the member 
and I both know that if the police have picked them up, they will have picked them up for hooning and there will 
be evidence to suggest that they would certainly get a conviction for it. I am not prepared to accept the member�s 
amendment. 

Mr W.J. JOHNSTON: The minister has to accept that the purpose of the Parliament is to protect the populace 
from the Crown; that is why we are here. That is what Parliament was invented for. If the minister were to look 
back on the entire history of Parliament in the Westminster system, he would see that our job is to protect 
citizens from the Crown. However, the minister is asking Parliament to give the Crown the right to seize 
people�s property without any court process. That is an extraordinary decision. The minister says, �Don�t worry; 
we�re only going to seize the cars of hoons�. Quite frankly, I say that for evil to succeed, all that is needed is for 
good people to do nothing. I am sorry to put this in these terms, but let us not forget that this is where Nazi 
Germany started. The minister cannot say that. The minister and the members of this Parliament have an 
obligation. We protect the citizens against the Crown. The police service acts on behalf of our sovereign, and our 
job is to provide protection to the citizens. Please do not allow the Crown to seize the property of citizens 
without a court process. 
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Mr R.F. Johnson: They do it already under your legislation. 

Mr W.J. JOHNSTON: There is not a situation in which people are deemed to have offended when they have 
not been convicted. If the minister is saying that this is no different to the legislation that was passed by the 
previous government, why is he also saying that the Labor Party is being weak? He cannot have both sides of the 
argument. Our duty is to protect the citizens of the state from the Crown. It would not be possible to pass this 
legislation in the commonwealth Parliament because the federal Constitution has a specific protection for 
citizens and their property rights. The minister, perhaps in his confusion about his role, may not understand that 
he is able to do this only because we do not have the same property rights in the Western Australian 
Constitution. The minister should not forget that it was intended for the commonwealth property right to be 
extended to Western Australian citizens by constitutional amendment in 1986, and it was opposed by the state 
Liberal Party. It was the Liberal Party that opposed the extension of the protection provided by the federal 
Constitution to the Western Australian Constitution. This is no small matter.  

I have already made it clear, as has every other member on this side of the house, that I do not have any truck 
with hoons, but this is a fundamental issue. We cannot just say that it does not really matter because these people 
should be guilty; that is not our role, and it is certainly not the role of the police force. The minister should think 
about what he is doing to the poor police officers of this state. He is asking them to be judge and jury. He is 
asking them to do a job that they do not seek. There have been criticisms in this chamber�by the member for 
Wanneroo and the member for Southern River�of judges who act as the check and balance for the rights of 
citizens. Equally, I have heard many criticisms of police officers acting in error. There are occasions when police 
officers get things wrong. Where is the independent protection for the citizens of this state? This is no small 
matter; we are not making a small change.  

With respect, the minister can stand and deliver whatever rhetoric he wishes, but these are fundamental issues. 
There is an enormous difference between a person being guilty of an offence and a person being charged with an 
offence. It is not the same thing. The role of the Parliament is to protect the citizens of the state from the Crown; 
that is why we exist, and we should not lightly set that burden aside. 

Amendment put and a division taken with the following result � 
Ayes (24) 

Ms L.L. Baker Mr W.J. Johnston Mr A.P. O�Gorman Mr C.J. Tallentire 
Ms A.S. Carles Mr J.C. Kobelke Mr P. Papalia Mr A.J. Waddell 
Mr A.J. Carpenter Mr F.M. Logan Mr J.R. Quigley Mr P.B. Watson 
Mr R.H. Cook Mr M. McGowan Ms M.M. Quirk Mr M.P. Whitely 
Ms J.M. Freeman Mrs C.A. Martin Mr E.S. Ripper Mr B.S. Wyatt 
Mr J.N. Hyde Mr M.P. Murray Mr T.G. Stephens Ms R. Saffioti (Teller) 

Noes (28) 

Mr P. Abetz Dr E. Constable Dr G.G. Jacobs Mr C.C. Porter 
Mr F.A. Alban Mr M.J. Cowper Mr R.F. Johnson Mr D.T. Redman 
Mr C.J. Barnett Mr J.H.D. Day Mr A. Krsticevic Mr A.J. Simpson 
Mr I.C. Blayney Mr J.M. Francis Mr W.R. Marmion Mr M.W. Sutherland 
Mr J.J.M. Bowler Mr B.J. Grylls Mr P.T. Miles Mr T.K. Waldron 
Mr T.R. Buswell Dr K.D. Hames Ms A.R. Mitchell Dr J.M. Woollard 
Mr V.A. Catania Mr A.P. Jacob Dr M.D. Nahan Mr J.E. McGrath (Teller) 

            

Pairs 

 Mrs M.H. Roberts Mr I.M. Britza 
 Ms A.J.G. MacTiernan Mrs L.M. Harvey 
 Mr D.A. Templeman Mr G.M. Castrilli 

Amendment thus negatived. 

The SPEAKER: If members wish to stay and be involved in this consideration in detail stage of the bill, I am 
pleased to have them in the chamber. If they have conversations that are best had outside the chamber, I suggest 
they move outside with them. 

Mr R.F. JOHNSON: I seek leave to move en bloc the amendments to clause 11 standing in my name on the 
notice paper. They are all basically housekeeping amendments and will fix up some problems in the existing 
legislation. They are not new amendments or new drafts. They are amendments that parliamentary counsel made. 
I am seeking leave to move them en bloc. 

Leave granted for the following amendments to be considered together. 
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Mr R.F. JOHNSON: I move � 

Page 8, line 19 � To insert after �the day� � 

after the day 

Page 8, line 22 � To insert after �after� � 

the day on which the vehicle is 

Page 8, line 25 � To insert after �on� � 

the day after the day on which the vehicle was 

Page 9, line 2 � To insert after �as� � 

28 days or 

Page 9, line 7 � To delete �3 months.� and substitute � 

28 days or 3 months, as the case requires. 

Page 9, line 14 � To insert after �the day� � 

after the day 

I believe the opposition is happy to agree with these amendments. 

Ms M.M. Quirk: I would like an explanation for the purposes of Hansard. 

Mr R.F. JOHNSON: These amendments are technical in nature and are intended to rectify minor drafting errors 
that have been detected in the provisions that will amend section 79 of the Road Traffic Act 1974. These 
amendments have been picked up by parliamentary counsel. Section 79 currently provides for the impounding of 
a vehicle by a member of the police force when the member reasonably suspects that an impounding offence 
(driving)�a hoon offence�has been committed by a person using that vehicle. As members are aware, 
clause 11 will bring about a number of amendments to section 79. One of the amendments will increase the 
duration of the impoundment of the vehicle, from seven days in the case of a suspected first hoon offence and 
28 days in the case of a suspected second or subsequent hoon offence, to impounding periods of 28 days and 
three months respectively. The amendments in the bill provide for the length of the applicable impounding 
period to be calculated so as to ensure that it comprises 28 whole days if the alleged offender is suspected to 
have committed a first hoon offence, or the equivalent number of whole days comprised by three months if the 
alleged offender has committed a second or subsequent hoon offence. It does this by providing that if the day on 
which the vehicle is impounded is only part day of a day, it is not counted for the purpose of calculating 
28 whole days or three months in whole days. I am advised this approach will make it simpler for a member of 
the police force to calculate when an impounded vehicle is eligible for release and will provide absolute clarity 
about when an impounding period ends. These amendments will make it clear that the part day is not to be 
counted. 

Amendments put and passed.  

Clause, as amended, put and passed. 

Clause 12: Section 79A replaced � 
Leave granted for the following amendments to be considered together. 

Mr R.F. JOHNSON: I move � 

Page 11, lines 16 to 20 � To delete the lines and substitute � 

(g) the length of the impounding period, which is to be � 
(i) if section 79(1) is the impounding provision, either 28 days or 3 months 

according to which of those periods is the impounding period for 

Page 12, line 26 to page 13 line 2 � To delete the lines and substitute � 
(4) The period for which a vehicle is impounded by operation of subsection (1) or (2) 

ends when the impounding period has passed since the end of the day on which the 
vehicle was impounded. 

Once again these amendments will predominantly fix up the existing legislation. It is housekeeping. If the 
member for Girrawheen wants me to read out the reasons again, I am happy to do so. 

Ms M.M. Quirk: Yes, please 
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Mr R.F. JOHNSON: Okay, the member would like me to. 

Clause 12 makes some consequential amendments to section 79A of the Road Traffic Act 1974 but, more 
importantly, will insert provisions for enabling the issue by a member of the police force of surrender notices. A 
surrender notice will be issued to a responsible person for a vehicle that has been used in the commission of an 
alleged hoon offence or unauthorised driving offence when it was not practical for the member to impound the 
vehicle at the roadside, or the alleged offence has been detected by photographic evidence, or the alleged offence 
is substantiated by an investigation following the making of a civilian complaint. These amendments to clause 12 
will correct a minor unintended drafting error. Presently clause 12 contains references to the number of holidays 
in an impoundment period and requires such information to be included in a surrender notice. 

I think basically the rest of the explanation is the same as the explanation for the amendments to the previous 
clause. Is the member for Girrawheen happy with that information? 

Ms M.M. Quirk: Yes. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 13: Section 79B amended � 
Leave granted for the following amendments to be considered together. 

Ms M.M. QUIRK: I move � 

Page 15, after line 28 � To insert � 

(2) In section 79B(2) delete �an approved form� and insert: 

a form prescribed by regulation 

Page 15, after line 28 � To insert � 

(2) In section 79B(2) after paragraph (a) insert: 

(aa) the grounds referred to in section 79C(1)(a) and (b), as is relevant to 
the case; and 

Page 16, line 6 � To delete �charge or�. 

These amendments are about the fact that when an officer issues a notice, the content of that notice is not set out 
as the legislation currently stands. When we asked what the approved form was and who would be approving the 
form, we were told it would be done in-house by the police. We believe that it is a good checklist for an officer 
to have a prescribed form and it will ensure that all the relevant information that needs to be in the form is in 
there. We cannot foresee any problem with the form being prescribed by way of regulation and amended as it 
needs to be from time to time by way of gazettal. 

I do note, and I foreshadow this, that the amendment that the minister intends to move does go in some way 
towards our concerns that we did not know the information that was needed to be required in this form. In the 
circumstances I might not press my amendments and we might agree to the minister�s amendments. 

Mr R.F. JOHNSON: I appreciate the comments of the member for Girrawheen, but she is well aware that I 
have actually gone some way to agreeing to her original fallback position, if I can call it that, which I think 
explains in detail what we are looking for. Basically it is in relation to prescribing notices, which means they 
cannot be amended quickly in response to an operational need. The amendments that I have placed on the notice 
paper will prescribe the information that the notice must contain, rather than requiring that the notice itself be 
prescribed, which I think makes more sense. Therefore, in all good faith I cannot accept the amendments the 
member has put forward today, but I have on the notice paper an amendment that is under my name, which I 
accept was the member�s original amendment that she would like to have seen moved. 

Ms M.M. Quirk: Thank you. 

Mr R.F. JOHNSON: I cannot agree to the member�s amendments but I will move the amendment in my name, 
as I believe it meets the member�s requirements. 

Amendments, by leave, withdrawn. 

Mr R.F. JOHNSON: I am obliged to the member for Girrawheen for withdrawing her amendments, because I 
think it has made life simpler. I acknowledge that the amendment on the notice paper standing in my name 
originates from the member for Girrawheen after she had her briefing and showed some concern. I think this 
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amendment addresses the issue more adequately than the amendments that have just been withdrawn. I think for 
simplicity�s sake this amendment will be wonderful. I move � 

Page 16, after line 8 � To insert � 

(cb) the vehicle sufficient to identify it; and 

(cc) the time and place at which the offence, in the commission of which the vehicle was 
used, is suspected to have been committed; and 

(cd) the offence sufficient to identify the grounds on which the vehicle was impounded; 
and 

(ce) if known, the person who was driving the vehicle when the offence is suspected to 
have been committed; and 

(cf) the length of the impounding period, which is to be � 

(i) if section 79(1) is the impounding provision, either 28 days or 3 months 
according to which of those periods is the impounding period for which 
section 79(1) requires the vehicle to be impounded or would require the 
vehicle to be impounded if it applied; and 

(ii) if section 79A(1) is the impounding provision, 28 days; and 

(cg) the grounds on which the vehicle may be released under section 79D; and 

I hope that members will agree to the amendment. I am sure that the member for Girrawheen will agree to it, 
because it is predominantly her original amendment. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 14: Section 79C amended � 

Leave granted for the following amendments to be considered together. 

Ms M.M. QUIRK: I move � 

Page 16, after line 22 � To insert � 

(b) delete �inform a senior police officer� and insert: 

inform a senior police officer in writing 

Page 17, line 5 � To delete �charge or�. 

Mr R.F. JOHNSON: I am not prepared to agree to the amendments. The response I give to the member for 
Girrawheen is that even though section 79C requires a member of the police force who impounds a vehicle to 
notify a senior police officer of the impounding as soon as practicable after the impounding, in practice this 
usually occurs at the roadside before the impounding is effected. That is what normally happens. If the senior 
police officer disagrees with physical impoundment, the vehicle will not be impounded. There are instances in 
which this has occurred because a senior officer believed there was a lack of evidence to support such a charge. 
If, however, a senior police officer agrees, the impounding officer records the name and the regimental details of 
the senior police officer and the date and time the agreement to impound was given. This is recorded on the 
notice of impounding and in the database, as are the details of the reason the vehicle was impounded. If the 
suggested amendment were implemented, the senior police officer review could not be conducted until after the 
impounding had been effected and the impounding officer had access to email or fax. Therefore, we think the 
situation is already adequately covered. 

Ms M.M. QUIRK: I accept that it may not be able to be done on the spot, but there would be no problem about 
advising a senior officer orally and then providing the information in writing at some later stage. We might have 
a situation whereby some months later the issue of the impoundment might arise in the context of the 
confiscation, so this is as much about protecting the police by having a paper trail so that we know who decided 
what and when; it is all on paper and evidenced in writing.  

Mr R.F. Johnson: There will be a paper trail. 

Ms M.M. QUIRK: The minister is saying that the inspector or whoever will make notes about that at the time 
he is advised in writing, but that may well not be an accurate record of what he was told by the officer on the 
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roadside. There is a possibility that he may misconstrue something said or transcribe it incorrectly. Therefore, I 
do not think that gets over the problem of how we evidence what it is that the officer actually told the inspector 
firsthand. 

Mr R.F. Johnson: It will be entered in the database. 

Ms M.M. QUIRK: By whom? 

Mr R.F. Johnson: By the officer, and it will be written on the notice of impounding. 

Ms M.M. QUIRK: So why is there a problem in providing that to the inspector even if it is ipso facto after he 
has come back to the station? 

Mr R.F. Johnson: It would be available to the inspector; that is what I am told. Any police officer can access 
that database. 

Ms M.M. QUIRK: It is more a question of having contemporaneous notes or notes made shortly after the 
incident occurred, for the purposes down the track of establishing the basis for the decision, what matters the 
inspector had before him, and ensuring that they all match up. 

Mr R.F. JOHNSON: What the member is talking about is basically a review process after the impounding has 
taken place. It is not while the impounding is taking place; it is after that. All the notes of the police officer who 
is doing the impounding can be seen by the senior officer to whom he would have spoken. 

Ms M.M. Quirk: That is not what the section says; it just says that he is told. 

Mr R.F. JOHNSON: But he is told when it happens. It all goes into the database. If there is a review, people 
can see quite clearly what happened in the line of events. I am trying to make life easier for police officers so 
that they can do their job properly and efficiently � 

Ms M.M. Quirk: That is obvious. 

Mr R.F. JOHNSON: Well, it is. 

Ms M.M. Quirk: They are always complaining about paperwork. The only problem is that people will 
sometimes have recollections that are not crystal clear.  

Mr R.F. JOHNSON: There is paperwork, as the member knows, because they have to issue a notice. They have 
to note the offence committed, the date and the time, and they always have to enter the senior police officer�s 
name to whom they spoke. 

Ms M.M. Quirk: But they assert the offence has occurred; they do not necessarily � 

Mr R.F. JOHNSON: No. The record is there in writing on the copy that the police officers keep. They give a 
copy to the offender and keep one for themselves. That gets entered into the database. 

Ms M.M. Quirk: Does the reviewing inspector get that document or does he operate on something that someone 
other than the officer has entered into the database? 

Mr R.F. JOHNSON: If he wants it, yes. 

Ms M.M. Quirk: The minister can see where the problem lies, can�t he? 

Mr R.F. JOHNSON: It is a triplicate form. 

Ms M.M. Quirk: Yes, but someone other than the officer may well enter it on the computer. The trail, if we like, 
or the decision, is somewhat broken. 

Mr R.F. JOHNSON: It is not necessary. I am sorry, but I disagree with the member. 

Ms M.M. Quirk: I will not press the issue; sit down, minister, and we can proceed. 

Amendments put and negatived. 

Clause put and passed. 

Clauses 15 and 16 put and passed. 

New clause 17 � 
Ms M.M. QUIRK: I move � 

Page 19, after line 13 � To insert the following new clause � 

17. Section 79F inserted 
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After section 79E insert:  

79F. Compensation for impounding where no offence committed and no 
reasonable grounds for impounding  
A court may, on the application of any person who has incurred an expense 
as a result of a vehicle being impounded, order the Commissioner to pay to 
that person compensation equivalent to all expenses reasonably incurred by 
that person as a result of the vehicle being impounded, if: 

(a) a vehicle is impounded under section 79(1) or 79A; and 

(b) there were no reasonable grounds for suspecting the matters 
mentioned in section 79(1)(a) and (b) or 79A(a) and (b), as the case 
requires; and 

(c) the person charged with the offence for which the vehicle was 
impounded was acquitted or discharged. 

Mr R.F. JOHNSON: I will respond briefly, out of courtesy to the member. Obviously she will acknowledge 
that my response will be in the negative; we will not accept this proposed amendment. I do not believe there are 
other areas where this would occur in relation to police officers carrying out their duties. I really cannot see why 
the member wants it inserted in the bill. In essence, I acknowledge the member�s social conscience to those 
people but, at the end of the day, I do not agree with the amendment. The government will be voting against it.  

Ms M.M. QUIRK: �Those people� the minister refers to are people who have had their vehicle impounded 
under this legislation, without adjudication by the court and when there were no reasonable grounds for that 
occurring, and subsequently the court found that in fact police had acted improperly or outside the bounds of the 
legislation. I would expect this sort of provision to be used only in very rare circumstances, but I think there does 
need to be some way of dealing with those circumstances effectively and quickly if there is a miscarriage of 
justice. As I said, it needs to be �all expenses reasonably incurred�. When there are wide powers and effectively 
police are acting as judge and jury, there needs to be some fetter on reasonable use of power.  

Mr R.F. Johnson: It can happen already; the member knows that. If that was the case, it is open to the person, if 
he or she has been unjustly dealt with by the police, to sue the police department. A person can also sue the 
police officer if the police officer does not act in good faith; but if the police officer acts in good faith, obviously 
the person can sue the police department. That would be up to the court to decide, but I am not prepared to have 
it in this legislation.  

Ms M.M. QUIRK: I do not know whether the minister has been to a lawyer lately; I suspect not. A person 
would in fact incur additional expenses to launch a civil action either against the individual officer or the 
department. This is a way, within the existing adjudication process, for compensation to be awarded. 

Mr R.F. Johnson: Surely he would have had his costs paid.  

Ms M.M. QUIRK: It is when police have acted outside the bounds of the authority of the legislation, or they did 
not have reasonable grounds. I think this is a good protection. If I were the minister, given the breadth of the 
legislation, in selling the legislation, I would be saying wholeheartedly, hand on heart, that I would take on this 
amendment. The minister could then say to the Simon Beaumonts and, more particularly I suspect, the Geoff 
Hutchisons of this world that there are protections built in there for misuse of these very wide powers. If I were 
the minister, the best PR one could have is to take this amendment on and not to quibble, and not to expose 
people, who have already been the subject of misuse of power, to further expense and trauma by having to 
launch separate civil actions.  

Mr R.F. Johnson: I appreciate that the member has my best interests at heart.  

New clause put and a division taken with the following result � 
Ayes (23) 

Ms L.L. Baker Mr J.C. Kobelke Mr P. Papalia Mr A.J. Waddell 
Mr A.J. Carpenter Mr F.M. Logan Mr J.R. Quigley Mr P.B. Watson 
Mr R.H. Cook Mr M. McGowan Ms M.M. Quirk Mr M.P. Whitely 
Ms J.M. Freeman Mrs C.A. Martin Mr E.S. Ripper Mr B.S. Wyatt 
Mr J.N. Hyde Mr M.P. Murray Mr T.G. Stephens Ms R. Saffioti (Teller) 
Mr W.J. Johnston Mr A.P. O�Gorman Mr C.J. Tallentire  
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Noes (28) 

Mr P. Abetz Dr E. Constable Dr G.G. Jacobs Mr C.C. Porter 
Mr F.A. Alban Mr M.J. Cowper Mr R.F. Johnson Mr D.T. Redman 
Mr C.J. Barnett Mr J.H.D. Day Mr A. Krsticevic Mr A.J. Simpson 
Mr I.C. Blayney Mr J.M. Francis Mr W.R. Marmion Mr M.W. Sutherland 
Mr J.J.M. Bowler Mr B.J. Grylls Mr P.T. Miles Mr T.K. Waldron 
Mr T.R. Buswell Dr K.D. Hames Ms A.R. Mitchell Dr J.M. Woollard 
Mr V.A. Catania Mr A.P. Jacob Dr M.D. Nahan Mr J.E. McGrath (Teller) 

 

            

Pairs 

 Ms A.J.G. MacTiernan Mr I.M. Britza 
 Mrs M.H. Roberts Mrs L.M. Harvey 
 Mr D.A. Templeman Mr G.M. Castrilli 

New clause thus negatived. 

Clauses 17 to 19 put and passed. 

Clause 20: Section 80G amended � 
Ms M.M. QUIRK: I move � 

Page 20, lines 24 to 29 � To delete the lines and insert � 

(6A) Subject to sections 80A(2) and 80G(4), the court is required to grant an application 
for an order it may make under section 80A(1) unless it is satisfied that a person, 
other than the driver of the vehicle, who has an interest in the vehicle or is the usual 
driver of the vehicle: 

(a) would be caused severe financial or physical hardship by the order; 

(b) made reasonable efforts to prevent the offence because of which the order is 
sought; or 

(c) made reasonable enquiries of the driver�s driving history and the results of 
those enquiries would have satisfied a reasonable person that the driver was 
not likely to commit the offence because of which the order is sought. 

Mr R.F. JOHNSON: Once again, I will not be accepting the amendment moved by the member for Girrawheen. 
The advice I have been given is that there is no inconsistency between section 80G(6)(a) and section 80A(2). 
Section 80G(6)(a) refers to an order that the court may make under section 80A(1). It is quite clear that it may 
not make an order under section 80A(1) if it is not satisfied that the offender has been convicted of two previous 
offences within the preceding five years.  

The point of section 80G(6)(a) is to make it mandatory for the court to make a confiscation order, unless 
someone other than the offender will suffer severe physical or financial hardship. The legislation currently 
provides that a confiscation order may not be made for a lent vehicle. This means that we are talking about 
confiscating the vehicle of a person who has been convicted of a third hoon offence and has had ample 
opportunity to stop endangering others and has chosen not to. Confiscation is a tough but appropriate sanction; 
however, the government�s amendments will ensure that the hardship safety net remains available. 

Ms M.M. QUIRK: Because the legislation already contains the severe financial or physical hardship safety net, 
the minister would probably ask�although I am very pleased he did not ask then�why I am moving this 
amendment. However, as the opposition has stated throughout the passage of this legislation, the goalposts have 
shifted and a much broader range of activity is controlled by this legislation, and more people will be caught in 
the net. On top of that, if someone is charged for a second time, he will be regarded as a previous offender and 
the length of impoundment and confiscation will be much longer.  

We believe that although �severe financial or physical hardship� is used in the Queensland legislation�some 
would say it is not a term of art and has its natural meaning�it could be argued that given that there will be 
cases in which innocent third parties are caught up in this, it probably needs to be set out in more detail. That 
also, in a sense, puts a bit of an onus on the third party�for example, an employer who lends a car to a driver. 
The legislation now suggests that an employer will not be able to get his vehicle back unless he has made 
reasonable inquiries and so on. I think that is actually an improvement on what is currently there. It is probably 
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better than a situation whereby the minister has had to go on talkback radio and say that the employers should 
have made reasonable inquiries. If it is in the legislation, I actually think that is a good thing. 

Mr R.F. JOHNSON: We are talking about confiscating an offender�s car, not that of a third party. The offender 
must have been to court and been convicted three times before the confiscation can take effect. He will have had 
his day in court and his car will only be confiscated after the third offence. 

Ms M.M. Quirk: How do we know it�s the offender�s car, minister? 

Mr R.F. JOHNSON: The court will determine that, of course. 

Ms M.M. Quirk: This clause is about the situation where the car belongs to someone other than the offender. 

Mr R.F. JOHNSON: A relevant case might be a mum and a dad who have bought a car for their son or 
daughter to drive�let us say their son; he would probably be the one more likely to hoon in most cases�but 
have kept the car registered in their name because it makes the insurance cheaper; we know people do these sorts 
of things. If the court is satisfied that in every aspect, other than the physical registration document, it is the 
offender�s car, the court can make a decision to confiscate it. The legislation still contains the severe financial 
and physical hardship safety net for a vehicle that is owned by a third party. 

Ms M.M. Quirk: That is what we are trying to overcome. 

Mr R.F. JOHNSON: A third party who might be affected by the order. 

Ms M.M. Quirk: In the first example the minister gave, there is constructive ownership there even if it is not 
actual ownership. It is really the innocent third party that we are worried about. We are trying to give the court 
assistance as to what sort of criteria it needs to look at. That is not unreasonable. 

Mr R.F. JOHNSON: We think we have done a better job with the bill that is before the house. 

Ms M.M. Quirk: The minister has said less than we want him to say, which is unusual. 

Mr R.F. JOHNSON: No, we just try to make it simple so that people do not get confused. The government will 
not support the amendment, as it believes everything that needs to be in the bill is there. 

Amendment put and a division taken with the following result � 
Ayes (24) 

Ms L.L. Baker Mr W.J. Johnston Mr A.P. O�Gorman Mr C.J. Tallentire 
Ms A.S. Carles Mr J.C. Kobelke Mr P. Papalia Mr A.J. Waddell 
Mr A.J. Carpenter Mr F.M. Logan Mr J.R. Quigley Mr P.B. Watson 
Mr R.H. Cook Mr M. McGowan Ms M.M. Quirk Mr M.P. Whitely 
Ms J.M. Freeman Mrs C.A. Martin Mr E.S. Ripper Mr B.S. Wyatt 
Mr J.N. Hyde Mr M.P. Murray Mr T.G. Stephens Ms R. Saffioti (Teller) 

Noes (27) 

Mr P. Abetz Mr M.J. Cowper Mr R.F. Johnson Mr D.T. Redman 
Mr F.A. Alban Mr J.H.D. Day Mr A. Krsticevic Mr A.J. Simpson 
Mr C.J. Barnett Mr J.M. Francis Mr W.R. Marmion Mr M.W. Sutherland 
Mr I.C. Blayney Mr B.J. Grylls Mr P.T. Miles Mr T.K. Waldron 
Mr J.J.M. Bowler Dr K.D. Hames Ms A.R. Mitchell Dr J.M. Woollard 
Mr V.A. Catania Mr A.P. Jacob Dr M.D. Nahan Mr J.E. McGrath (Teller) 
Dr E. Constable Dr G.G. Jacobs Mr C.C. Porter  

            

Pairs 

 Ms A.J.G. MacTiernan Mr I.M. Britza 
 Mrs M.H. Roberts Mrs L.M. Harvey 
 Mr D.A. Templeman Mr G.M. Castrilli 

Amendment thus negatived.  

Clause put and passed. 

Clauses 21 to 24 put and passed. 

Clause 25: Section 80LA inserted � 

Mr J.C. KOBELKE: I do not want to delay the house, but I wonder whether the minister could give us some 
information. This clause ensures that the Commissioner of Police is able to recover an outstanding cost 
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associated with the impounding, storage and/or sale of an uncollected vehicle. What is the cost recovery based 
on? Is it simply the cost of the contractor, whether that is for a serial contractor or for towage or storage? I do not 
want the minister necessarily to break it up, but people who will be providing that service are not part of the 
police. Will the cost also include some of the overhead costs of the police, or are we simply charging those costs 
for the services of towing and impounding? 

Mr R.F. JOHNSON: The costs that the Commissioner of Police will attempt to recover are for towage and 
storage. They are the costs that a private company would charge for those services. With the costs for 
confiscation, for instance, or if the vehicle is kept by the police, there will be the costs of towage to the auction 
house and the auction house costs for selling. That is predominantly it. It is the costs that the police will incur, 
because, as the member knows, the police must pay a towing and storage company for its costs. That is the 
problem that we foresaw, as the member knows, with the number of vehicles that are not being collected under 
the unlicensed drivers legislation. The police will certainly attempt to retrieve that money from an offender, 
together with the costs of removing a vehicle from a storage place to an auction house and the costs involved in 
auctioning a vehicle. That is the final amount that the Commissioner of Police will try to retrieve from an 
offender. 

Mr J.C. Kobelke: May I ask a question by way of interjection so that we may deal with this more quickly? 

Mr R.F. JOHNSON: Certainly. 

Mr J.C. Kobelke: There are no additional administrative costs placed on those charges by the police. 

Mr R.F. JOHNSON: I am advised that there is not at the moment. 

Mr J.C. Kobelke: You as the minister are not envisaging extra administrative costs on top of the charges. 

Mr R.F. JOHNSON: I would not have thought so. If circumstances change, there may be a justifiable need to 
add some sort of administrative charges. As the member knows, we are trying to contract out at some stage the 
towing, storage and even the auctioning of these vehicles. We want to get the best value for the public. 

Mr J.C. Kobelke: I follow that. I do not want to delay the house. When it comes to those charges, it is a 
contractual arrangement in which there is an open tender process, I assume. Do any of those costs have to be 
gazetted, or does it cover just the charges through the contractor or the service provider for towing and/or 
storage? 

Mr R.F. JOHNSON: As I understand it, it is simply a contract between the police and the contractor. It 
originally emanates from a government tender. The member is probably aware that it is being extended for one 
year. 

Mr J.C. Kobelke: In the way that the whole system is set up, it is simply the cost of that service provided by an 
independent provider to tow and/or store, and a person in collecting his car and redeeming it following 
impoundment will pay those fees. 

Mr R.F. JOHNSON: Yes, absolutely. 

Clause put and passed. 

Clauses 26 and 27 put and passed. 

Title put and passed. 
 


